
IN THE 

UNITED STATES COURT OF APPEALS 

FOR THE ARMED FORCES 

 

 

UNITED STATES,  

   Appellee,  

 

 v.  

 

Technica l Sergeant  (E -6) 

ERIC P . MARCUM 

524-96-3314, USAF, 

   Appellant . 

 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

BRIEF OF SOCIAL SCIENTISTS AND 

MILITARY EXPERTS AS AMICI 

CUR IAE  

 

USCA Dkt . No. 02-0944/AF 

 

Cr im. App. No. 34216 

 

 

TO THE HONORABLE, THE J UDGES OF THE UNITED STATES  

COURT OF APPEALS FOR THE ARMED FORCES: 

 

In troduction  

 Am ici curiae a re the following dist inguished socia l scien t ist s and exper t s on  

milit a ry issues:  Dr . Char les Moskos, Admira l B. R. Inman, USN (Ret ), Dr . 

Chr istopher  Dandeker , Dr . Elizabeth  Kier , Dr . Rober t  MacCoun , Dr . Laura  Miller , 

Dr . David Sega l, Dr . Mady Sega l, and Dr . Aaron  Belkin .  While am ici t ake no 

posit ion  on  the ult imate legal and const itut iona l issues presented in  th is case, they 

submit  this br ief to offer  the Cour t  their  extensive exper t ise on the following narrow 

but  significant  issue ra ised by the government :  Whether  decr imina lizing pr iva te, 

consensua l sodomy in  the milit a ry will undermine u nit  cohesion , good order , and 

discipline or  br ing discredit  on  the milit a ry.   Based on  their  substant ia l exper t ise, 

am ici have concluded tha t  the government ’s cla im tha t  decr imina lizing pr iva te, 

consensua l sodomy in  the milita ry would undermine unit  cohes ion , good order  and 
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discipline or  would discredit  the a rmed forces is incorrect  and unsuppor ted by socia l 

scien t ific da ta . 

In terest of Amici 

  Am ici a re leading schola rs and exper t s on  milit a ry issues, who have 

substant ia l and var ied professiona l exper t ise  rela t ing to the Government ’s 

empir ica l a sser t ion  tha t  decr imina lizing pr iva te, consensua l sodomy in  the milit a ry 

would undermine unit  cohesion , good order  and discipline or  would discredit  the 

a rmed forces. 

 Dr . Char les Moskos is Professor  of Sociology a t  Nor thwestern  University and 

a  pr incipa l a rchitect  of the “Don’t  Ask, Don’t  Tell” policy.  He was awarded the 

Dist inguished Service Meda l, the United Sta tes Army’s h ighest  civilian  decora t ion .  

He is the former  Cha ir  of the In ter -University Seminar  on  Armed Forces and 

Society (IUS), a  dist inguished in terna t iona l professiona l a ssocia t ion  of milit a ry 

exper t s, and has been  a  Fellow a t  the Woodrow Wilson  In terna t ional Center  for  

Schola rs, a  Rockefeller  Founda t ion  Humanit ies Fellow, and a  J ohn Simon 

Guggenheim Memoria l Founda t ion  Fellow. 

 Admira l B. R. Inman, USN (Ret ) served in  the United Sta tes Navy for  more 

than  th ir ty years, ret ir ing in  1982 with  the permanent  rank of Admira l.  Recipient  

of the Nat ional Secur ity Meda l, Admira l Inman a lso served as Director  of the 

Na t iona l Secur ity Agency, Deputy Director  of Cent ra l In telligence, and Vice 

Director  of the Defense In telligence Agency.  He cur rent ly holds the Lyndon B. 
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J ohnson Centennia l Cha ir  in  Na t iona l Policy a t  the L.B.J . School of Public Affa irs 

a t  the Univer sity of Texas. 

 Dr . Chr istopher  Dandeker , a  dist inguished exper t  on  Br it ish  civil -milit a ry 

rela t ions, is Professor  of Milita ry Sociology in  the Depar tment  of War  Studies a t  

King’s College London, where he cha ired the Depar tment  of War  Studies from 1997 

to 2001.  He has pa r t icu la r  exper t ise in  the a rea  of personnel issues in  the 

contemporary a rmed forces of Europe and Nor th  America  and has lectu red a t  

milit a ry inst itu tes and organiza t ions in  the United Sta tes, Europe, and South  

America .  He is a  Fellow of IUS and a  member  of it s Council; an  Associa te Editor  of 

the J ourna l of Armed Forces and Society; and Vice-President  of the Research  

Commit tee, Armed Forces and Conflict  Resolu t ion  of the In terna t ional Sociological 

Associa t ion . 

 Dr . Elizabeth  Kier  is Associa t e Professor  of Polit ica l Science a t  the University 

of Washington  where her  resea rch  focuses on  in terna t iona l secur ity and civil -

milit a ry rela t ions.  Recipient  of the Edgar  S. Furniss Award in  1998 for  except ional 

cont r ibut ion  to the study of na t ional and in terna t iona l secur ity, Professor  Kier  is 

the au thor  of the defin it ive study on  unit  cohesion  and sexua lity.  She was former ly 

a  Senior  Fellow a t  the Belfer  Center  for  Science and In terna t ional Affa irs a t  

Harvard University, a  fellow a t  the Center  for  In ter na t iona l Secur ity and Arms 

Cont rol a t  Stanford University, and the Olin  Inst itu te for  St ra tegic Studies a t  

Harvard, and a  Socia l Science Research  Council-MacArthur  Fellow in  Peace and 

In terna t ional Secur ity. 
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Dr . Rober t  MacCoun  is Professor  of Public Policy a t  the Richard & Rhoda  

Goldman School of Public Policy and Professor  of Law a t  Boa lt  Ha ll School of Law 

a t  the University of Ca liforn ia , Berkeley.  He has au thored severa l pivota l pieces 

concern ing sexua l or ien ta t ion  and milita ry cohesion , including the chapter  on  unit  

cohesion  in  the RAND Corpora t ion  repor t  on  sexua l or ien ta t ion  in  the milita ry.  

 Dr. Laura  Miller  is a  milita ry sociologist  and author  of “Do Milita ry Policies 

on  Gender  and Sexua lity Undermine Combat  Effect iveness?” with J ohn Allen 

Williams in  Soldiers and Civilians (BCSIA-MIT Press, 2001). She was a  member  of 

the congressiona lly-manda ted Panel to Invest iga te Sexual Misconduct  a t  the United 

Sta tes Air  Force Academy (2003), and has served as a  consultan t  to the 

Congressiona l Commission  on  Milita ry Train ing and Gender -Rela ted Issues (1998-

99), and the Secreta ry of the Army’s Sen ior  Review Panel to Invest igate Sexual 

Harassment  (1997). 

 Dr . David Segal is a  Dist inguished Schola r -Teacher , Professor  of Sociology, 

and Affilia te Professor  of Government  and Polit ics and of Public Affa irs a t  the 

University of Maryland, where he is a lso the Director  of the Center  for  Research  on  

Milita ry Organiza t ion.  Recipient  of the United Sta tes Army Meda l for  Outstanding 

Civilian Service in  1989 and 2000, Professor  Sega l is President  of IUS and former  

President  of the Research  Commit tee on  Armed Forces and Conflict  Resolu t ion  of 

the In terna t iona l Sociologica l Associa t ion  and former  Cha ir  of t he Sect ion  on  Peace 

and War  of the American  Sociological Associa t ion .  He pr eviously directed the 
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sociological resea rch  program a t  the Army Research  Inst itu te for  Behaviora l and 

Socia l Sciences. 

 Dr . Mady Segal is Professor  of Sociology a t  the University of Maryland, 

where she is a lso a  faculty associa te with  the Center  for  In tern a t iona l and Secur ity 

Studies, and Associa te Director  of the Center  for  Research  on  Milita ry 

Organiza t ion .  She a lso has been  a  Guest  Scient ist  a t  the Depar tment  of Milita ry 

Psychia t ry a t  the Walter  Reed Army Inst itu te of Research , a  Senior  Research  

Scient ist  with the Army Research  Inst itu te for  the Behaviora l and Socia l Sciences, 

and a  Visit ing Professor  of Sociology in  the Depar tment  of Behaviora l Sciences and 

Leadersh ip a t  the United Sta tes Milita ry Academy a t  West  Poin t .  She has served 

as a  member  of the Nava l Research  Advisory Commit tee on  Qua lity of Life (2000) 

and a  member  of the Congressiona l Commission  on  Milita ry Train ing and Gender -

Rela ted Issues (1998-99). 

 Dr . Aaron  Belkin is Assistan t  Professor  of Polit ica l Science a t  the University 

of Ca liforn ia , Santa  Barbara  and Director  of the Center  for  the Study of Sexua l 

Minor it ies in  the Milita ry, a  university-based resea rch  inst itu te on  sexua lity and 

the milit a ry.  P rofessor  Belkin  has published many peer -review journa l a r t icles on 

unit  cohesion  and sexua lity. 

Argum ent 

  The government  has asser ted tha t  the decr imina liza t ion of pr iva te, 

consensua l sodomy in  the milita ry would undermine unit  cohesion , good order , and 

discipline and would discredit  the a rmed forces.  This is an  empir ica l, ra ther  than  a  
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legal a sser t ion .  Based on  am ici’s substant ia l professiona l exper t ise on  these issues, 

th is cla im by the government  is incorrect  and unsuppor ted by socia l science da ta .  

Am ici submit  tha t , while any sexua l act ivity tha t  occurs in  shared milita ry spaces, 

such  as in  the ba rracks or  onboard a  sh ip, or  tha t  involves fra tern iza t ion , adultery, 

abuse of t rust , public indecency, or  coercion  can  undermine unit  cohesion , good 

order  and discipline or  discredit  the a rmed forces, the socia l science da ta  do not  

suppor t —a n d in  fact  undermine —t he government ’s cla im tha t  decr imina liza t ion of 

pr iva te, consensua l sodomy would do so. 

I 

UNIT COHESION IN HISTORY AND THEORY 

 The or iginal ra t ionale for  the Uniform Code of Milita ry J ust ice (“UCMJ ”) 

Art icle 125 prohibit ion  on  sodomy was unrela ted to the preserva t ion  of unit  

cohesion .  Ra ther , the Art icle 125 prohibit ion  was included in  the UCMJ  so tha t  

milit a ry cr imina l cour t s would have jur isdict ion  para llel to the civilian  cour t s to 

adjudica te common law prohibit ions, such  as those aga inst  murder , robbery, and 

a rson .
1
  This lack of h istor ica l connect ion  between Art icle 125’s cr imina liza t ion  of 

pr iva te, consensua l sodomy and the milit a ry’s concern  for  unit  cohesion  is not  

surpr ising given  tha t  socia l science da ta  does not  suppor t  the cla im tha t  

decr imina liza t ion  of pr iva te, consensua l sodomy would undermine unit  cohesion .  

                                                 
1
 S ee 1 Francis A. Gilligan  & Freder ic I. Lederer , Court-Martial Procedure 16 (2d ed. 

1999). 
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 The most  significant , ea r ly studies of unit  cohesion  emphasized the 

impor tance of cohesion  for  mot iva t ing combat  soldiers in  the Second World War .
2
  

While these studies addressed many factors tha t  cont r ibute to unit  cohesion , they 

did not ident ify the cr imina liza t ion  of pr iva te, consensua l sodomy as a  factor  tha t  

enhances the development  of unit  cohesion .
3
    

 More recent , in -depth  schola rsh ip confirms the lack of empir ica l evidence 

tha t  cr iminalizing pr iva te, consensua l sodomy engenders unit  cohesion  or  tha t  

decr imina lizing such  conduct  would weaken unit  cohesion .  Two defin it ive reviews 

of the la rge pool of socia l-scien t ific lit era ture on  the determinants of unit  cohesion  

canvassed approximately 75 studies on  unit  cohesion , which , in  turn , addressed 

dozens of specific determinants of unit  cohesion  such  as leadersh ip, tu rnover , 

in terdependence, t a sks accomplished, and other  factors.
4
  Among th is la rge number 

of studies, no studies suggest  tha t  prohibit ion  of sodomy is necessa ry for  preserving 

                                                 
2
  S ee Edward Shils & Morr is J anowitz, Cohesion  & Disin tegration  in  the 

Wehrm ach t in  World  War II , 12 Pub. Opinion  Q., Summer  1948 a t  280-315; S.L.A. 

Marsha ll, Men Against Fire: T he Problem  of Battle Com m and in  Future War  

(William Morrow 1947); Samuel A. Stouffer  et al., 2 T he Am erican  S old ier:  Combat  

& It s Aftermath  (Pr inceton  Univ. Press 1949). 

3
  S ee Shils & J anowitz, supra note 2, a t  280-315; Marsha ll, Men Against Fire, supra  

note 2; Stouffer  et al., 2 T he Am erican  S old ier, supra note 2. 

4
  S ee E lizabeth Kier , Hom osexuals in  the U.S . Military: Open In tegration  & Com bat 

Effectiveness, In t ’l Secur ity, Fa ll 1998, a t  5-39; Rober t  MacCoun, What is Known 

About Unit Cohesion  & Military Perform ance?, in  Na t iona l Defense Research  

Inst itu te, S exual Orientation  & U.S . Military Personnel Policy: Options & 

Assessm ent  283-331 (RAND 1993). 
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or  developing unit  cohesion , or  tha t  decr imina lizing sodomy would undermine 

cohesion .
5
    

 In  shor t , there is no h istor ica l connect ion  between the milit a ry’s concern  for  

unit  cohesion  and Art icle 125’s cr imina liza t ion  of pr iva te, consensua l sodomy.  Nor  

is there any socia l scien t ific da ta  to suppor t  the not ion  tha t  decr iminalizing sodomy 

would undermine unit  cohesion . 

II 

UNIT COHESION AND SODOMY IN  

THE UNITED STATES ARMED FORCES 

 Socia l science resea rch  indica tes tha t  sodomy is genera lly pr iva te, consensua l 

behavior  tha t  does not  implica te concerns about  unit  cohesion , order , or  discipline 

because it  does not  occur  in  shared milit a ry spaces or  involve fra tern iza t ion, 

adultery, abuse of t rust , public indecency, or  coercion .  The Rand Corpora t ion  

concludes tha t  “it  seems reasonable to assume, based on  genera l popula t ion 

est imates, tha t  a  major ity of both marr ied and unmarr ied milit a ry personnel 

engage in  ora l sexual act ivity, a t  least  occasiona lly.”
6
  Indeed, it  is likely that  a  

substant ia l percentage of American  service members have engaged in  sodomy as 

                                                 
5
  S ee Kier , Hom osexuals in  the U.S . Military , supra note 4; MacCoun, What is 

Known About Unit Cohesion  & Military Perform ance?, supra note 4. 

6
  S ee S exual Orientation  and U.S . Military Personnel Policy: Options and 

Assessm ent, supra note 4, a t  58 (cit ing surveys indica t ing tha t  88% of men and 87% 

of women su rveyed con sidered ora l sex to be “very normal” or  “a ll r igh t” and tha t  

79% of U.S. men between ages 20-39, including 80% of marr ied men, had received 

ora l sex). 
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defined by Art icle 125 (which  does not  dist inguish  between heterosexua l and 

homosexua l sodomy), and a re therefore in  viola t ion  of the UCMJ . 

 Any sexua l act ivity, whether  heterosexua l or  homosexua l, can  undermine 

unit  cohesion , good order , and discipline and discredit  the a rmed forces when it  

occurs in  shared milita ry spaces, such  as in  the ba rracks or  onboard a  sh ip, or  when 

it  involves fra tern iza t ion , adultery, abuse of t rust , public indecency, or  coercion .  

Socia l science da ta  indica te tha t  sodomy is genera lly pr iva te, consensua l behavior  

tha t  does not  fa ll under  any of those specia l factual set t ings. Therefore, from the 

standpoin t  of it s impact  on  unit  cohesion , good order  and discipline, it  should be 

t rea ted no different ly from other  forms of permit ted pr iva te, sexua l act ivity between 

consent ing adult s (such  as forn ica t ion).  Accordingly, if, in  th is case, there was any 

det r iment  to unit  cohesion , tha t  det r iment  could not  have followed simply from 

engaging in  pr iva te, consensua l sodomy. Decr imina lizing pr iva te, consensua l 

sodomy outside of shared milit a ry spaces will not  undermine cohesion , good order , 

and discipline or  br ing discredit  on  the milita ry as long as prohibit ions on 

fra tern iza t ion , adultery, abuse of t rust , public indecency, and coercion  remain  in  

effect . 

III 

UNIT COHESION IN ANALOGOUS NON-U.S. MILITARIES 

 The milita r ies of many of our  a llies, including the United Kingdom, Israe l, 

Canada , and Aust ra lia , a llow their  service members to engage in  pr iva te, 
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consensua l sodomy.
7
  In  the United Kingdom, for  example, the milit a ry 

decr imina lized pr iva te, consensua l sodomy in  1994.
8
  There a re no da ta  to suggest  

tha t  the decr imina liza t ion  of sodomy has undermined unit  cohesion , good order  and 

discipline, or  brought  discredit  on  the Br it ish  milit a ry or  any other  foreign  a rmed 

services.  

Conclusion  

 The government ’s empir ica l a sser t ion  tha t  decr imina lizing sodomy in  the 

milita ry would undermin e unit  cohesion , good order , and discipline or  would 

discredit  the a rmed forces is incor rect  and unsuppor ted by socia l scien t ific da ta .  As 

long as prohibit ions on  fra tern iza t ion , adultery, abuse of t rust , public indecency, 

and coercion  remain  in  effect , t here is no evidence tha t  decr imina lizing sodomy that  

occurs in  pr iva te will ha rm the a rmed forces. 

Respect fu lly submit ted, 

 

 

 

       Eugene R. F idell 

       Feldesman Tucker  Leifer  F idell LLP  

       2001 L St reet  N.W., 2d F loor  

       Washington , DC 20036  

       (202) 466-8960  

 

       Counsel for Am ici Curiae 

                                                 
7
  S ee, e.g., h t tp://www.ilga .org/Informat ion/Legal_survey/ilga_world_legal_survey 

%20int roduct ion .h tm . 

8
  S ee ht tp://www.legisla t ion .hmso.gov.uk/acts/act s1994/Ukpga_19940033_en_15 . 

h tm#end  

http://www.legislation.hmso.gov.uk/acts/acts1994/Ukpga_19940033_en_15
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October  2, 2003 

 

 

CERTIFICATE OF FILING AND SERVICE  

 

 I cer t ify tha t  on  October  2, 2003, the or iginal and seven  copies of the 

foregoing br ief were delivered to the Cour t  and copies thereof wer e mailed to 

Colonel LeEllen Coacher , Chief, Government  Tr ia l and Appella te Counsel Division; 

Colonel Bever ly B. Knot t , Chief, Appella te Defense Division; and Frank J . Spinner , 

Esq., 7035 Campus Drive, Suite 904, Colorado Spr ings, Colorado 80920. 

 

 

       

        Eugene R. F idell 


